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TonTs-DEFAMATION-LmEL BY SILENCE-In an almanac published in
1939, Professor Turpain of the University of Poitiers, France, purported to name
the inventors of radio. He failed to include the name of E. Branly. In 1940
Branly brought suit in the lower civil court of Poiters against Professor Turpain,
alleging that he had been ''libelled" by silence. The court agreed with him. 1 The
court of appeals of Poitiers reversed the decision of the lower court and dismissed
the case.2 Following Branly's death, his heirs questioned the validity of the decision of the court of appeals in the court of Cassation.3 The court held,. in setting aside the judgment of the court of appeals and reinstating the judgment of
the lower court, that an author of a book or article on history, even though he
acts in good faith, has the duty to use caution when he purports to report facts. In
case of a failure to do so, the author is responsible to those who are injured by his
lack of caution in research and reporting facts.4 Branly v. Turpain, Cass., Ch.
Civ., sect. civ., Feb. 27, 1951, Gaz. Pal., April 6, 1951; D.H. 19e cahier, p. 329.
This decision is an outgrowth of a rule applied in French courts ever since the
promulgation of the civil code, whose articles 1382 and 13835 have been interpreted as holding historians liable when in bad faith they either fail to report
facts6 or make false statements.7 This doctrine, however, has been carried to extreme lengths in the Branly case, so as to penalize even good faith silence by the
historian. Unfortunately, this is now the law of France, changeable only by
statute.8 Is it good law? Lawyers of other countries have been alarmed by this
decision, for they recognize that such a case could arise in any country. It was
not necessary for the Court of Cassation to lay down such a broad and dangerous
rule, for the court found bad faith and intentional omission on the part of Professor Turpain from the fact that Branly was a prominent Catholic educator and
that the almanac in which the article on the discovery of radio appeared was published by a socialist and anticlerical newspaper. 9 The Branly decision will permit
1 Feb.

5, 1941, Gaz. Pal. 1941, 1, 394.
Gaz. Pal. 1943, 1, 148; S. 1943, 2, 47; R.Ev. TRIM. DE DnoIT CIVIL 1943, n. 2, p.
111 (read brief of general attorney Rey).
8 Supreme Court of France: interprets the law.
4 The court used the word "quasi-delictual liability," intention being unnecessary with
this kind of liability.
5 French Civ. Code §1382: "Every act whatever of an individual which causes injury
to another obliges the one owing to whom it has occurred to make up for it." §1383: "Every
one is responsible for the injury which he has caused not only owing to his own act
but owing to his negligence or his imprudence."
6 Perrotin, Paris, April 17, 1858, D. 1860, 2, 109; Cass. Crim., Dec. 28, 1933, D.H.
1934,70; Dame Lauth Sand v. Boulenger and epoux de Dompierre v. le Correspondant,
Paris, Jan. 15, 1932, D.P. 1932,2,119 (very good note of Lalou). See also Comp., Poitiers,
Feb. 2, 1943, 1943,1,148; Lissagaray, Paris, Nov. 12, 1897, S. and P. 1898, 1898,2,199;
Dudon, trib. civ. Seine (2d ch.), Dec. 1, 1842, Gaz. Trib., Dec. 4, 1842; Alexandre Dumas,
Paris, April 26, 1865, S. 1865,2,289.
7 Poitiers, Feb. 21, 1933, S. 1933,2,99; Trib. civ. Chaumont, May 13, 1946, D. 1947,
53 (note Lalou); Trib. civ. Seine, July 27, 1949, J.P.C. 1950,11,5593 (General de Tassigny
v. Tracou et Bonn); Cass., Ch. Req., April 16, 1894, S. 1895,1,273.
8 Or by the Supreme Court itself.
9 The decision of the court of appeal was in this line. The editor will also be
responsible (S. and P. 1898,2,199).
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the courts to exercise a right of control over all reports of historical events. However, how can even a very learned judge decide which historical facts must be reported by a historian? A very careful historian himself cannot know every fact
which happened during a given period, and this is particularly true of contemporaneous history. Even among the facts his research uncovers, the historian must
make a selection of those facts that he will report.1 Consequently, the historian
should be liable only to his present critics and to the historians of the future who
will either confirm or reject his opinions. This new control of the courts will
make history an official science with only one interpretation of facts, negativing
the liberty of expression which is essential to the reporting of history,11 especially
if we keep in mind that each historian has his own conception of history.
It does not seem desirable to permit judges to decide either historical truth or morality in literature, nor, as the ecclesiastical tribunals once did, in science. History
is both a science and an art in which the courts must play no role.

°

J. G. Castel,
Master in Law, University of Paris

10 Alexandre Dumas, Paris, April 26, 1865, S. 1865,2,289, which seems overruled by
the present decision. But see General de Tassigny v. Tracou et Bonn, J.P.C. 1950,11,5593.
11 A French court in Perrotin v. lmperatrix of Brazil, Queen of Sweden, Countess of
Beauhamais, Paris, Court of Appeal, April 17, 1858, D. 1860,2,109, even took upon itself
a few years after Napoleon was finally defeated, the responsibility of deciding which one
of two of Napoleon's officials betrayed him. Ever since that time the court's view of this
betrayal is the view reported in all French history books.

